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LAMBERT ",. rRA.lfCBEBOI8 ET .AL.· Wunu DIft'.
&JtI-btr.IMO.

A"&.a.L sao. THE couaT or TH. rlnH DlaTaleT, soa THE .AalaH or ======
aT. LAKDRY, 11100. ao1'C& or Ta& alITH DlaTalCT .a.SlDl.O.

The paraphernal property of married women ia not bound for the debt.

contracted by the huaband while at the head of the community: neither

are the fraitaliable, when the wife adminiaten ber own property.

A l&1e by the hWlband to the wife, when made for replacing her dotal and

paraphemal property or efF8C~ ia valid in law, particularly wben no

fiaud and collaaion is alleged.

A ale from huband to the wife, for rt'lplacing ber dotal and paraphemal

eft"ect., abowd not be attacked, unl_ on the ground of &aud and

collu_on.

This is an injunction 10 stay 1\ seizure under execution.
The sheriff seized under execution, which issued on IL

• Judge GULAIID did not ait in the fil1ltai.J:teen C&IIea in the Weatern
District, at Opelou.... He wu aworn in and took hi. aeat on the Y3d
September, 1840. On that day, Judge SUIOK withdrew for the remainder
of the term at OpelolUlU, haYing been counael in all the other ca_ which
were tried. Judge BULLA&D did not get to Opelouu this term, being
detained in trayelling; but went on to Alexandria, and met the court there.

I VOL. XVI.
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CASES IN THE SUPREME COURT

CAItROLLTON BANK liB•. TAYLEUIt ET AI..

I'
I'

i

i.

CA.1l0LLTOIf
.AlIJI: APP&AL FROM TBI: PARIRB COURT,J'oa TB& PARI8B AND CITY 01' ••W-ORUAIl8.

ft. (TATLIlUIl I:T AI.. A' I -_:'" b'll bil'. b th -'-__ proml88 to aecept, eontemp ate8 a Rp"""-lle 1 or ... weer ouaWD or

19LI~\ to be dfllwn, andJnot a general authority to draw to a certain amount,

without any dtlllCription of the bill.. In the latter CUll it will not be sucb

an implied acceptance or promise to aecept, &8 will bind the draWN.

So, a letter of credit, within a reasonable time before or after the date of the

bill, dtlllCribing and promiaing to accept it, ifshown to a person who takes

the bill on the faith of the letter, is a virtual acceptance.

But where billII are drawn and sold to a third person, on a letier of the "

drawee, written to the drawer, allowing thelaUer a limited aedil, 1IlGil4. ~

6le 1m certAin conditiom, the drawee is Wlder no obligation, exprea or !
implied, to the holders to accept the bills.

Letters of credit .Jlouid be add_d to the persoll8 who advance the fuds,

or buy the bills drawn Wlder it; and then they becolDe the mandatorillll

of the drawee or writer, and have nothing to do with the equitiea orrela­

tiOIl8 between the drawer and drawee.'

Thitl is an action to recover the balance due on four billa
of Exchange, wilh interest, damages nnd costa, drawn by
James Grimshaw, of New.OrleaDs, ill March and April,
1839, on the defendalllB, Charles Tayleur, Son & Co., mer­
chants in Liverpool, payable in London, 60 days after sight,
which were refused acceptance and protested for non-pay­
ment. The plo.intitftl show that they were the purchasers
and are Ihe holders of said bills, which Ihey took from James
Grimllhaw, 1he dro. wer -thereof, on the faith of a leller of cre­
dil, written by said Tayleur, Sons & Co., daled at Liverpool,
the 7th December, 1838. addressed to said Grimshaw,
" giving him nn open credit for ten IMusand pounds Bterling,"
011 which he was uuthorized to draw, nnd they were bound
10 pay his drafls so drawlI ; Ihal on exhibiting this letter, and
depositing it with Ihe plainliffE', Ihey were induced to buy
said drafts from Grimshaw, and which Ihey consider n virlu­
al acceplallce by the llcfcndilll18, alld Ihatlhey are liable and
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bound to pay the snme j wherefore, Ihey pray judgment j EAIITF... Dr.T.

and that property oflhe defendnnlE',.wilhin Ihejurisdiclion of Ik«mber,1840'

this courl, be Bunched and made subject to the sntisfaction CABkULLTOK

of said judgment. R~.K

The defend"nl8 ndmilled they wrole lhe leiter of the TATUl1B IrTU.

date mentioned, addreE'sed to Jnmes Grimshnw, giving him
nn open credit of len thousand pounds sterling, availoble os
often as his drafts drawn on said credit should be covered by
satisfactory remiltanr.es in bills, specie or pl'Oduce, so as they
should not nt any time be brought under acceptnnces for more
than that sum, and with the understanding thol, before or at
the close of the season, the probable balance against him
should be remitted for. They further Rver, they have fully
complied wilh their obligations to Grimshaw, and that at the
time when the bills were dishonored, they were already under
acceptance for ft sum exceeding in amount the sum author-
ized, and consequently not bound to accept these drafts.
They put the plaintiffl! on strict proof that they took the bills
in question on the faith of the leLter of credil, and pray judg-
ment in their behalf.

On these pleadings and issues the cause was tried before
Lhe court.

The case mainly turned on the queslions: Fir8t, whelher
the defendants were bound to third persons on their leLLer to
Grimshaw, and whether it was not a virtual acceptance of
8uch drafts as he might draw, within the limits and on the
conditions prescribed 1 And 8econd, whether the defendants
had not complied and accepted drafts already, to the full
amount authorized in said leller 1

The parish judge was of opinion, the defendanls were not
liable as acceptors under the letter of credil. Rnd gave judg-­
roenl accordingly, from whillh the plaintiffil appealed.

T. 8lidtll, for the plaintiffs:
1. A promise to accept amounts to an acceptance. And

although at one time doubts were raised whether Ihis doc­
trine applied to bills not in eBBe at the time of the promise,
yet all such doubls have been completely disaipaled by a large
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Bun.lI DIBT. lrain of decisions, both in thie country and by the highest
.n-.IJer, lMO. tribunals of England. When one mercbant makes to another
·C".OLJll'O. such a promise as enables that party to obtain credit, by ex­

un. hibiting it upon the excbange, the party promising is nol per-
'PI.

TATun Il'I' u. milled to shuftle off bis responsibility by tbe disingenous plea
of want of purity of contract. Tbe promise enures to tbe
benefit of third persons laking bille upon tbe faith of iI, within
l\ reasonable lime after the promise is made, and such tbird
persons, in the language of Lord Mansfield," have nothing
to do with the equitable circumstances between the drawer
and acceptor." The plaintiffs refer, in support of these pro­
position!!, to the following authorities: Pillans vs. Van Mi­
erop, BurrotS'B Reporta, 1668; Johmon ys. CoUings, 1 EMt,
99. Clark YS. C6ck, 4 East, 68; Milne vs. PuBt, 8 Campbell,
898. MlJlma vs. Hunt, Douglas, 296; MeKim VB. Smith, 1
Half, JAr. Journal, 485; PaylOR YS. Coolidge,. 2 GaUiIoR,
285; BtIflOTgee vs. HOfIey, 5MasBGChUBetta Reports, 15; Wal­
lOR YS. Clements, S MasBachUBetta Reporta, 1; Parker YS. GnIle,
2 WerukU, 545; Same case, 5 WendeU, 414.

2. This doctrine is founded upon important considerations
of commercial policy and mercantile convenience, and for
half a century, the commercial world have confidently acted
upon it. As was obsen'ed by Justice Grose, cc we should be
doing great mischief if we were to overturn this doctrine."

8. The defendants' counsel has attempted to restrict the
doctrine to cases where the leller of credit 80 describes the
particular bills to be drawn as to identify them. Such a p0­

sition is palpably hostile to that principle of "mercantile con­
venience" which, as already stated, lies at the foundation of
the general doctrine of the availabilily of :I. leiter of credil,
in favor of third persons. The idea seems to have been taken
entirely from the case of Coolidge vs. PayBor&; when the Su­
preme Court of the United BtateA, having no occasion to go
beyond the case of a bill identified by the leller, limited them­
selves to such a case j and if, by implication, their decision
can be considered as pregnant with the negative, thnt if not
specially identified the drawer would nol be bound, it must
be regarded, at all events, as obiter dictum. In the case in
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Wendell, decided at a much later period, we find no identifi- Eun•• DIIlT.

. b b b Ii h . . d Dect:mbt!r, 1840.calion, uL rat er t e reverse, or t e promise pomte to two =====

bills at three and four monthlil, yet a !!lingle bill (or the whole cnROLLTOll
• BUll>

amount, at four months, was conSidered as covered by the ow.

promise. Il is, moreover, a principle of universal law, that TATUUB :IT .t.L

the intent of the parties is the true key to Lhe construction of
every instrument, be it a sale, a bond, a will, or, as in this
case, a leLter of credit. This letter was couched in the most
gelleral terms. They avoided the enumeration of specific
sums, to be drawn at specific dales, in favor of specific persons,
because the object was to give Grimshaw a general credit up
to ten thousand pounds, &c., for any business that he might
Bee fit to engage ill. It was intended for the perusal of third
persons, and to indtU:e lhem 10 give credil to Grimshaw. This
is patent upon the face of the letter itself, and flows also irre-
sistibly from the expressions of Grimshaw's application, to
which the leller of credit was a reply.

4. The letter gave a continuing open credit. The terms
of the leller, coupled especially with the application of Grim­
shaw, are conclusive upon this point.

5. The CarrolLon Bank took the bills upon the faith of the
letter of credil, which was deposited with them, Bnd has so
remained. This is undisputed, as to the bills of later date.
As to the first bill, it appears it was received, together with
the leller of credit, by the Exchange Committee, on the 2Sd
April. That by a by-law of the corporation, the Exchange
Committee were without power to act upon a leller of credit.
That they could only be accepted by the Board of Directors.
That on the 26th April, the board accepted the leLler of credit,
and ratified the action of the Exchange Commillee. This
ratification, by a retroactive effect, made the act of the Ex­
change CommiLlee the act of the Bonrd: See 2 Strange, 1128,
where it was held as follows: If a continual claim, or an
entry to avoid a fine, or an entry for condition brolien, is made
by a person having no present authority, the principal may
bring an action upon any of these acts, and his ratification or
adoption of them will supply the want of an original authori­
ty. In Roe vs. Pierce. 2 CampbeU, 96, a verbal notice to quit,
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EA!IT1I:B!l' DUT. by a steward of a corporation, -was held ratified and binding,
Deepnber. 18~" by the corporal ion's bringing a Buit founded upon that notice:

CARROLLTON See, also Goodlille VS. Woodward, S B. 4- .fl., 689. But sup­
aUI[ posing the ratification of the board would not so retroact, yet

TAYLB:" n AT., another position will support us. If the title of the bill Wll8

divested on the 2Sd April, in whom did it vest 1 If in the
bank, its "ccesilory, the right arising from the letter of credil,
vested also, for the letter accompanied the bill. But was it
vested in the two directors 1 Still, 11.8 the letter accompanied
the bill, the accessory right of acceptance vested in them
also. Then, when on the 26th the board adopted this Rct,
clearly by the principle ofsubrogation, they took all the rights
which tbe directors had acquired.

6. The plaintiffs contend that the fate of every bill of Grim­
shaw, properly chargeable to the letter of credit, was, IlS re­
gards tbe condition contained in the leller of credit, to be de­
cided by the actual amount of the defendants' acceplllnC'-8,
as compared with the actual value on hand, at the moment
of presentment for acceptance. As each bill came forward,
the inquiry was, are you at this moment under acceptance by
an amount exceeding by ten thousand pounds the amount
of vallie (that is merchandise or proceeds of merchandise)
now on hand 1 If you al'e oot, your leller of credit entitles
me to acceptance; and if you refuse, you dishonor your own
promise, your implied acceptance. If yOI1 are so in advance,
theD you have the right to refuse acceptance of the bill I now
pl"ellent to you.. This is the only fair and reasonable stand­
ard. It accords with the phraseology of the letter and the
intent of the defendant8. It is simple, unequivocal aod
certain.

Benjamin, for the defendants, contended, the plaintiffs are
not a party to the letler of credit, and do not even allege an
alsigmneol. of Grimshaw's rights, bUl merely claim, that the
leller was exhibited and deposited Wilh lhem by Grimshaw.
Even if they were his assignee!', they could not recover, for
the only action thal Grimshaw could maintain, would be one
for damages for a breach of contract, which is not the one
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•

now brought; and which could be victoriously defended by E4,ruu DIIT.

" plen of compensation, if on no ot her ground, for the evi. December,I.840.

dence shows thaL he is indebted to them for more than ten CARBOLLTOJI

thousnnd pounds. B~.lt

2. The second ground of defence involves a question of TAYLllua n.u..

commerciullaw of groat imporlance, which, however, is now
pretty well soUled, by the decisions in England and America;
and which is, U whether a general leller of credit addressed
Lo an individual, authorizing the drawing of bills by him, up
to a certain amount, but without any description by which
Lbe bills lIO drawn could be identified, be such an acceptance
of the future bill"" as to aUlhorize suit against Lhe signers of
the letter, by thiI'd persons, purchasers of the bills; and to
whom the leller was exhibited at the time of purChase'!" We
conlend, that in order to construe a promise to accept l\ future
bill into an actual acceptance,the bill must be described in ternlB
not to be mistaken; the description must be such 8S to idm-
!ify the parLicular bill sued on: Chilly, on BiUs, (Ed. 1839,)
pages 811-12:.13; Bayley, on Bills, (Ed. 1886,) p. 168; S
Burrows, 1663; 8 East, 105; 4 Idem., 70; 4 Campbell, 398;
Payson vs. Coolidge, 2 Whealon, 66; I Peters, 288; 8 Idem.,
426; 1 Baldwin, 38; ~ Wendell, 545 ; 5 Idem., 414.

3. The case before the court is stronger than nny in the
books in favor of the defendant~ for the leller of credit con­
tains a clause, that shows the signers conte~plaled that they
were contracting with Grimshaw exclusively, as they author­
ize him to drnw with the underslanding, i. e., "on the con­
dition, that at or before the close of the season, the probable
balance against Grimshaw be remitted for." The evidence
shows that he is indebted for drafLs drawn under the same
leller, for a sum exceeding the amount authorized; nnd the
attempt, in this sui" is fo impose on the defendnnls n still
fur~he.. loss.

4. The plaintiffs nre in l\ dilemma, from which it seems
impossible Lhey can escape. Their whole action is bnsed on
the supposition, that I he leller of credit in quesl ion is equiva­
lent to an £Ictual acceptance of the bill::! afterwards to be
drawn. The bills which were accepted supra protesl, were
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EuTERlI DUT. drnwn and presented prior to those held by the plaintiffs. If
De=n/Jer, mo. they are right in their positions, the bills thus accepted .....

CUaoLL'l'01l' protest were, by virtue of the leller, clearly accepted uncon-
B::;'K. dilionally. The subsequent protest and acceptance ....

TULSI1ll ZT AI.. protest, are perfecLly idle; because it is palpable thaL the
drawee, after an unconditional acceplance, cannot accept for
honor: See 1 Peter" 264, where chief justice Marshall saySt
" If the drawees, refusing to honor a bill, were bound in good
faith to accept or pay as drawees, they can acquire no rights
by paying ,upra protest." .

Morphy, J., delivered the opinion of the court.

The defendants,residing in Liverpool,are sued for a balance
on four bills of exchange, drawn on them by James Grim­
shaw, drawn to the order of and endorsed by U. BouligDy.
The plaintiffs allege, that they were induced, shortly after the
date and before the mntUl'ity of said bills, to purchase aDd
negotiate them upon the faith of a certain letler of credit
given to Grimshaw by defendants, exhibited to and deposited
with them at the time of such purchase and nogotiation; that
defendants were bound, under the faith nDd virtue of said let­
ter of credit, to accept and pay the snid bills, but that they
refused acceptance and payment of them, although they did
afterwards pay certain sums on account of the same; thal
they, (the plaintiff..,) have been obliged to pay and take up
these bills, which they had negotiated to third persons.
together with damnges, interest and charges, and that by
virtue of said letter of credit, defendants have become bound
and liable ~nto them for the balance due on said four bills,
and for damages and interest thereon.

The defendants answer, that on the 7th December, 1888,
they did by letter addressed lo James Grimshaw, give him an
open credit for len lhousand pounds slerling, available asoflen
as his bills drawn on said credit should be covered by satisfac­
tory remiUances ill bills, specie or produce, so that the defend­
anls should not at any lime be brought under acceptance for
more thnn ten thousand pounds sterling beyond the value they
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might have on hand, nnd wilh the understanding that aI, or EABTKRlI' DIIT.

before the close of the season, the probable bnlance against Dect!mber, 1840.

him,lIhould be remiued for; that they have faithfully complied CAHROLLTOlI'

with all their obligations entered ioto with the said Grim. BAn
w.

shaw; that at the time when plainliffs' bills were dishonored, TATLKUR IlT AI..

defendants were already under acceptance for n sum exceed.
ing ten thousand pounds sterling beyond the value they then
had on hand on account of said Grimshaw, and consequently
were not bound to accept the·tn. They conclude, by calling

. for strict proof that plaintiffs did take thel!le bills on the faith
of said letter of credit. Upon these pleadings nnd the evi.
dence adduced under them, there was a judgment below for
the defendants. Plaintiffs appealed.

The letter upon which the defendants are sought to be
made liable as acceptors of the bills sued on, is in the follow­
ing words, to wit:

"Liverpool, 7th December, 18S8."

"James Grimshaw, Esq., New-Orleans."

"Dear Sir.-We have received your leLLer of the 16th of
November, advising your safe arrival at New-York."

"We annul the open credit we before gave you for ten
thousand pounds, which you did not think sufficiently expli­
cit, and in lieu thereof, we now give you nn open credit for
ten thousand pounds sterling, aflailable /18 oftm /18 your drafts
draum on said credit BhaU be cOtJered by saliafactm-y remittances
in billa, specie or produce, BO that tDe be not at any time brought
~ acceptances for mort than tm thousand pounds beyond the

-.,al~ tDe ha"e on hand on said account; and wil h the under­
standing, that at or before the close of the season, the proba­
ble balance against you shall be remitted for. We hope this
will be sufficient to enable you to do any business to this port
which may be likely to turn out to your advantage."

" We are, dear Sir, yours truly,
(Signed) Charles Tayleur, Soll8 & Co."

It is contended, on the part of the appellants, that when
one merchant makes to another such a promise to accept, I\S

that contained in the foregoing letter, it amounts to an ac-
6S VOL. XVI.
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Eunall DIn, ceptance, and inures to the benefit of third persons, laking
DecmJJer, IMO, bills upon the faith of it, within a reasonable time after the
eA"OLLTO~ promise is made. II is further contended, Ihat although such

B::,JI: a promise to accept be conditional, and though a third per-
TULBt7a :n n. son takes the bill!!, Bubject to tbe condition, yet, if the condi­

tion be fulfilled, the implied acceptance is 8S absolute as
though never coupled with a condition. In support of these
positions, the counsel for the appellants bas cited a number of
respectable authorities, both English and American. The
contract of the defendants was made in England, and tbe
bills were to be made payable there, although drawn in
Louisiana; they were drawn, so far as respects tbe defend­
ants, with a view to England; for the executioll of the con­
tract it should seem, therefore, that their liability should be
tested by the laws of that country, but it is a matLer of DO

moment, whether our laws or those' of Great Britain are ap­
plied, for the Law Mercbant of the two countries, is not ma­
terially variant on this subject.; if there be a difference, we
believe Ihat the doctrine of implied acceptances has been

[

carried further in America, In England, it was for some
time a malleI' of doubt, whether a promise to accept a bill
not in elSe, could be received as an acceptance; subsequent
adjudicatiolJs seem, however, to have done away witb the old

It. promile t distinclion between bills drawn before and bills drawn after
_pt. eonte.m- the date of the promise to accept, but in all the adjudged
platel a Ipeclfie, .
bill or bill., cases to whIch we have been referred, the promise to accept
:::~h:= d~a:..~ contemplates a specific bill or bills, whether drawn or to be
and not a 'ene.... drawn and no where do we find a general authority to draw
at authority to " , • •
draw to a~rtain to a certam amount WIthout any descl'lpllon by wbich tbe
amount wltbout b'll d b'd'fi d d . bany dClCription I 8 rawn can e I enll e ,con~true mto sue an accept-
0thfthle bilil. I.n ance of the future bills drawn under it, as to authorize suit

e alter ealle,.t
will not be lueh against the drawee by'tbird persons. We see, on the con-
an implied 811- f h . d . E I d . heeptanee or pro- trary, most 0 t e JlI ges 10 ng an expresslDg t e regret,
:~n tOb=:P~: that any other act than a written acceptance on the bill itself,
dnwee. has ever been deemed an acceptance. After many decisions

in both countries on these collateral acceptances, predicated
on the fActs of each particular case, the rule has been laid
down and sellied by the Supreme Court of the.United Statu.
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.,. in Vooliclge ve. Pay.on, 2 Wh.eatOR 75, it is, "that 1\ letter EllTlI.. DIIT.

" written within a reasonable time, before or after the date of IJ«ember,I840.

a bill of exchange, describing it in terms not 10 be mistl\ken~ C-UlROLLTOI

and promising to accept iI, is, if shown to the person who B:.K.
.:! afterwards takes the bill on the credit of the letter, a virtual ,.nun rr .u..

:.. acceptance, binding the person who makes the promi~ So a leller of
But this is said by the counsel to be an obiter di£tum of the llredit, wilhio a
• 0 reRlonable time

l: Judge, who on that o~caslon was the organ of the court. We beforeoraftert1ae
believe,oll the contrary, as in fact is expressed in the opinion ~::r~~i.:e b~~~
ilself, that this question being considered of much impor- promoiei~g to &C-

o 0 llept It, If IboWD
tance to merchants, It was Intended to be put at rest, hence to a penon wbo
the remarkable precision with which the rule was laid down. :h~ef.~~: b~:lth:
This question received again the particular attention of the letter,ilnirtual
_me tribunal in Schimmelpenni£k et al. VS. Bayard et aI., 1 alleelltaDce.
Peter., 284; and in Boyce ~ Henry vs. Edwards, 4 Peter.
118, the same rule was again laid down and sanctioned.
In speaking of these collateral acceptances, as recognized by
frequent decisions in England, justice Lawrence is said to
have remarked, "we should be doing great mischief, if we
were to overturn this doctrine." It is the opinion of this
court, that the mischief would be still greater, were we to
carry it to the length we are called upon to do in the present
caee. The injurious effects which would dow from such an
indefinite extention of the doctrine, would not be counter-
balanced by the pretended mercantile convenience, in which
it is said to have originated. When n general authority to
draw is given, without any description oflhe bills to be drawn,
the drawee is without 'he means of distinguishing those
which are taken on the credit of his promise from those
which are nol, and even when the bills have been described,
there is still some daliger, for the purchaser must take the
risk of the bad faith of the drawer, who may have previously
drawn in favor of another person. The rule then, even illS

laid down, is not free from objeclion, but such as it is, we arf'
disposed to hold to iI, striclly, the purchaser of n bill, who
seeks to charge a drawee as acceptor upon a oollalernl or im-
plied undertaking. 8 BUTTOtDs, 1668; 1 East, 105; 4 Idem.,
70; 4 Campbell, 398; 2 Wendell, 545; 5 Idem" 414; 8 Pe.ter.,
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